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al{ arfh z 3r@le snag k arias rjra aar ? 'ITT a srme uf zenfenfa ft
aarg ·Tg var 3rf@rant at 3rat qr gr?herur 3ma ugd n aarr

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

~ fl'{cbJ'{ cpf TRl"lffOT~

Revision application to Government of India:

() #ta 3qr< ca 3rf@,fr, 1994 6t err or ha say g mcaia i pita err at
~-m re a=ga sirsfa gr@lrur 3nae 3ref fa, and 5l, fclro i:i?llC'ill , m
fcMl<r, a)fl if#ra, #Ra tua, ir mf, { fact : 110001 at alt uRt afegt
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(ii) "[!ft l=fRYf c#r mfrr a me i ra hat far a fa# qosrr zar 3ru ran i a
fa rug4rqr mosrIr i ma a ua g mf , za fa8t astir zn quera a fa#t
cbR&I~ B m~ -~0-sJlll'{ if ·m l=fRYf cBT ~ cfi cITTFr rt m I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
......------aflo!her factory or from one warehouse to another during the course of processing of the goods in a

.(.:.~~- u. ,v.~, ·~use or in storage whether in a factory or in a warehouse.
~-.
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() qt are fn#l rz.zu var Ruff mr u za mra faRafu i 3q#tr zyca a
mI w 3Ta zrcaft a it sa # are fat r, ur q2Ruff ?

(A) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India. ··

(B) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3if sara 6l sna yen # gram # fu ut st #fee mr nu{ ? sit ha 3mgr
uit gr err ga fr garRa gr, r8 &lxT °4TRd c!T ~ lR m 6fTc\" if fclrn
3#fefraa (i.2) 1998 'cITTT 109 IDxT~~ ~ 'ITT I

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

a€ta gr<a ens (r#ta) Pura8l, 2oo1 fu o aiaf faff vua ian st-s i
al ,fit i, ha 3?gr #a uf m hf feta Rh ma # Rapa-mar vi 3rfta
3rag al zt-at ufi #a rr 5fa 3ma fan ur fz r# er gar s.al gfhf
cfi 3TT11TTf tITTT 35-~ ~ Rtll'fu=r 1:Bl" cfi 1J'TTfR cfi ~ cfi w~ it3m-6 -=ciTc1R c#l- ~ ~ ~
arfeg I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) R[eaG 3774a vrr Gui ita Va ala q] zn Uva a stat u21 200/-pl
1J'TTfR c#l- ~ ~~ fi c1 l 1-<cbl-J -~ ~ ~ \TllTc;T m en 1 ooo;- #l ha q1r 6l ug

0(1)

The revision application shall be accompanied by a fee of Rs.200/- where the amount 0
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

tar zyca, a4ta gra zrca vi vat a r#l#tr urznf@ear ,fa 3r@ta
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) a#4ha Garza zyca 3ff@,Ru, 1944 cBI" 'cITTT 35-Eff /35-~ cfi 3TT'f1TTf:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(cl?) '3cfdf81Rsla qR1;10c; 2 (1) c/J ~ ~~ cfi 3R1TcIT c#l- ~- 3i1ITTiTT cfi ~ ~ xfri:rr ~
ht1 surd zrca vi ara 3r4ha mrarf@raw(Rrec) t ufa ehj; 8)eat, 3zrara
if 2nd J:f@T, tSJ § J--J I ci1 ~ , 0H-H. cl I , FR"'c.l ·Fl I~ I'<. , '5i $ l--l ~ I tSJ I ~_:380004

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall ·be•,filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/'" where amount of duty/ penalty/ dem.~ind / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zufe zu arr i { pe sresii ar './.il-llti~1 str & at r@ta a ilg fry #ta hr :fIBR
~c@' <PT :f-r fcITTIT urn fey gr a a sis; ft fa mw -citt,_ cBm :f-r m fry
zqenfenf 3r4]1 nnf@eraur at va 3rat a a4ha nr at ya 3r4a f@hut uar &]
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for- each.

(4) rl!llllcill ~~ 1970 <1~ ct!-~-1 a siifa fa#ffRa fag 3rr a
3r4a zu [Gong zrenfenf Rofu If@rant # 3mag a r@la # vs ,Rau .6.so ha
qr-ur1tu grcn feae au it Rey
One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) za it vi«f@era mrcai at Pl li-5101 cnB ~ frn:r:rr ct!- 3-!R ~ tZTR 311 cb f&a fcnll-r \i'lTill % \iTT'
#tn zrea, at sari gca vi arm r@at4 uznf@ear (ruff4f@) fr, 1982 ffe
t
Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

22» @mt yea, #ta sara ggcn vi art r@#a nznfrasvwr( fr2),#
,Re3r8ht #a a afarj(Demand) vi is(Penalty) cBT 10% 119 ufBT cB"FlT
s4farf ? tr«if#, sf@era qa uim 10~~% !(Section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

ala3Ira gee sit hara a± siafa, mfr@ "cBcl'&f cITT T-fPT"(Duty Demanded)
a. (Section)~ DasafeufRafr,
z fur ire@ 2fez ant ft,
~ ~wmmmw frri:n:r 6w cWaw:i-~.

c;, lW °¥, ul1TI "«if srfteused qawar#tWAT#, 3r@lea' frr ah hf@g qfa sa Rearma
%.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(lxxvi) amount determined under Section 11 D;
(lxxvii) amount of erroneous Cenvat Credit taken;
(lxxviii) amount payable under Rule 6 of the Cenvat Credit Rules.

< arr2r hR srf frszurhrar ssi zgea srzraryesurau f4a1f@a ITT o1wr fcpQ: rm~w 10%

graru sit usihaaus f@a@a stas ausaogaru ataftel-.3
~,:."l~·,;!~,R;;'1;~)'Q view of above, an appeal against this order shall lie before the Tribunal on payment of
l i)lt~icl~~1~lJ e duty demanded where duty or duty and penalty are m dispute, or penalty, where
.; ~na:z~:°' one is in dispute."
e "». $i
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ORDER-IN-APPEAL

The present appeal has been filed byMis. Pankti D Amin, 11, Niyojan

Nagar Society, Opposite Manekbaug Hall, Ambawadi, Ahmedabad

(hereinafter referred to as the "appellant") against Order in Original No.

WS07/O&A/OIO-34/AC-RAG/2022-28 dated 27.06.2022 [hereinafter

referred to as "impugned order"] passed by the Assistant Commissioner,

Division-VII, CGST, Commissionerate : Ahmedabad South [hereinafter

referred to as "adjudicating authority].

2. Briefly stated, the facts of the case are that the appellant were not

registered with the Service Tax department. They are holding PAN No.

AGIPA8282A. As per the information received from the Income Tax

Department, the appellant had earned substantial income from services

amounting to Rs.27,36,047/ during F.Y. 2014-15, Rs.21,51,174/- during F.Y.

2015-16 and Rs.21,44,812/- during FY. 2016-17. However, they did not

obtain service tax registration and did not pay service tax on such income

from service. The appellant was called upon to submit documentary

evidence in respect of their income. However, they did not submit the called

for documents and details. Therefore, the appellant was issued Show Cause

Notice bearing No. V/WS07/O&A/SCN-342/AGIPA8282A4/2020-21 dated

29.09.2020 wherein it was proposed to :

a) Demand and recover the service tax amounting to Rs.9,82,573/- under

the proviso to Section 73 (1) of the Finance Act, 1994 along with

interest under Section 75 of the Finance Act, 1994.

b) Impose penaltyunder Sections 77(1) and 78 of the Finance Act, 1994.

c) Recover late fee under Rule 7C of the Service Tax Rules, 1994 read
with Section 70 of the Finance Act, 1994.

3. 'The SCN was adjudicated vide the impugned order wherein :

I. The demand of service tax amounting to Rs.81,494/- was
confirmed along with interest.

0

0

II. Penalty amounting to Rs.10,000/- was imposed under Section
771) of the Finance Act, 1994.
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III. Penalty amounting to Rs.81,494/- was imposed under Section 78

(1) of the Finance Act, 1994.

IV. Penalty amounting to Rs.60,000/- was imposed under Section 70

of the Finance Act, 1994 read with Rule 7C of the Service Tax

Rules, 1994.

V. The demand amounting to Rs.9,01,079/- was dropped.

4. Being aggrieved with the impugned order passed by the adjudicating

authority, the appellant have preferred the present appeal on the following
grounds:

0
1. They are engaged in the construction of school, office, individual

residential bungalow and projects provided by Trusts and national

monuments.

0

11. As per Rule 6 of the Service Tax Rules, 1994, where the aggregate

value of taxable service is Rs.50 lakhs or less in the previous financial

year, the service provider shall have the option to pay tax by the date

specified in the rule with respect to the month or quarter, as the case

may be, in which the payment is.received.

111. In FY. 2014-15, they had received only Rs.23,57,269/- out of the total

gross consideration amounting to Rs.25,86,047/-. The amount

reflected in Form 26AS does not mean that same has been received by

the service provider.

For F.Y. 2014-15, the taxable value is Rs.9,42,908/- (Rs.23,57,269lV.

40%) which is below the exemption limit as per Notification

No.33/2012-ST dated 20.06.2012.

v. The total receipts for F.Y. 2015-16 is Rs.23,79,952/-. After considering

the exemption as per Entry No.14b) of Notification No.25/2012-ST

dated 20.06.2012, the taxable value is only Rs.14,50,284/- as

Rs.9,29,668/- pertains to original work of individual bungalow. The

taxable value 1s, therefore, Rs.5,45,011/- [(Rs.2,28, 778/- +
Rs.11,33,749/-)*40%] and Rs.61,430/- (Rs.87,757/- * 70%).

v1. Therefore, for FY. 2015-16, the taxable value is Rs.6,06,441/- which

is below the exemption limit of Rs.10 lakhs and hence, not liable to·,TC, service tax.:-f'_:6l. .,- J\~~v.$° 's« ee
' ......~ ~I:]·

»"N'·Ge;l's? •
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vii. The gross receipts for F.Y. 2016-17 is Rs.14,60,306/-, excluding the

exempted amount of Rs.6,84,506/-. The taxable value accordingly is

Rs.5,47,062/- [Rs.3,00,660/- + Rs.4,39,128/- + Rs.6,27,866/-040%)]

and Rs.64,856/- (Rs.92,652/-70%). Therefore, the total taxable value

is Rs.6,11,918/- which is below the threshold limit of Rs.10 lakhs and

hence, not liable for service tax.

v1. The SCN is without application of mind and completely mechanical.

Reliance is placed upon the judgment in the case of Commissioner of

C.Ex., Bangalore Vs. Brindavan Beverages (P) Ltd. - 2007 (213) ELT

487 (SC); Mahadev Trading Company Vs. UOI- 2020-TIOL-1683-HC

AHM-GST;Principal Commissioner Vs. Shubham Electricals - 2016

(42) STR J312 (Del.) and Order dated 05.04.2021 in the case of Back

Office IT Solutions Pvt. Ltd. Vs. UOI in W.P (C) No.566/2019 and CM

APPL No. 25101/2019.

1x. They are not liable to take service tax registration as their taxable

turnover is below the exemption limit. In this case, the relevant date

will be the date on which service tax is to be paid. The SCN is time

barred as there is no suppression.

x. Reliance is placed upon the judgment in the case of Cosmic Dye

Chemical Vs. Collector of C.Ex., Bombay; Sunder System Pvt. Ltd.Vs,

UOI and Ors. -MANU/DE/4374/2019.

0

x1. The impugned order has been passed without following the principles

of natural justice as the SCN is issued without mentioning the reason, 0
which is considered non;est in law.

xu. For exemption in terms of Notification No.33/2012-ST dated

20.06.2012, reliance is placed upon the judgment in the case of Ashok

Kumar Mishra Vs. CCE & ST - 2018-Tax Pub (ST) 0298 (CESTAT

All.).

x111. Penalty is not imposable under Section 78 of the Finance Act, 1994 as

there is no fraud, collusion, wilful misstatement or suppression of

facts with intent to evade payment of tax. Reliance is placed upon the

catena of judgments of judicial authorities in this regard.

xv. They are eligible for benefit of cum duty valuation in terms of Section

67 (2) of the Finance Act, 1994 as they had not charged service tax



0

0
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from the receivers and they were· una~r the bonafide belief that no

service tax is payable. Reliance is placed upon the catena of judgments
of judicial authorities in this regard.

5. Personal Hearing in the case was held on 12.01.2023. Ms. Priyanka

Amin, Chartered Accountant, appeared on behalf of appellant for the

hearing. She reiterated the submissions made in appeal memorandum as

well as in additional submissions made during hearing.

6. In the written submission filed during course of the personal hearing,

the appellant basically reiterated the submissions made in the appeal
memorandum.

7. I have gone through the facts of the case, submissions made in the

Appeal Memorandum, the additional written submissions, the submissions

made during the personal hearing and the materials available on records.

The dispute involved in the present appeal relates to the confirmation of

demand for service tax amounting to Rs.81,494/-. The demand pertains to
the period FY. 2014-15 & FY. 2015-16.

8. It is observed that the demand of service tax was raised against the

appellant on the basis of the data received from Income Tax department. As

per the data received from Income Tax department, the appellant had

received Rs.27,36,047/- during FY. 2014-15, Rs.21,51,174/- during F.Y.

2015-16 and Rs.21,44,812/- during FY. 2016-17. I respect of the income

received during FY. 2014-15, the adjudicating authority has considered the

income receipt of the appellant as amounting to Rs.25,86,047/- on the basis

of the Balance Sheet and Form 26AS of the appellant and observed that the

amount was received from Sheth C.N. Vidyalaya. The appellant have

however, contended that they had received only Rs.23,57,269/- during F.Y.

2014-15 and the remaining amount was received in F.Y. 2015-16. The

appellant have, as part of their appeal memorandum and additional written

submissions, submitted copies of the ledger accounts for FY. 2014-15 and,
~;F;l\2015-16 of Sheth Sarabhai Maganbhai Trust Fund, who operate Sheth·7~~tw ?---

r e
%2

,f
/._,f.+
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C.N. Vidyalaya. It is observed from the ledger account of F.Y. 2014-15, that

the appellant had received an amount of Rs.23,57,269/-. The balance

amount of Rs.2,24,202/- after deducting TDS amounting to Rs.4,576/- has

been carried forward and shown as opening balance in the ledger account

for FY. 2015-16. It is not disputed that the appellant are liable to pay

service tax only on the abated value of 40%. Considering the receipt of the

appellant during FY, 2014-15 was only Rs.23,57,269/-, the abated taxable

value is amounting to Rs.9,42,908/-. Which is below the threshold limit of

Rs. 10 lakhs in terms of Notification No.83/2012-ST dated 20.06.2012.

Accordingly, the appellant are not liable to pay any service tax in respect of

the taxable services provided by them during F.Y. 2014-15. Accordingly, I

am of the considered view that the adjudicating authority has erred in

confirming the demand of service tax amounting to Rs.4,254/- during F.Y.
2014-15.

9. For FY. 2015-16, the adjudicating authority has held that the

appellant are liable to pay service tax on the taxable value amounting to

Rs.11,33, 749/- and Rs.87,757/-. The adjudicating authority has denied the

benefit of SSI exemption under Notification No.33/2012-ST dated

20.06.2012 on the grounds that they had crossed the threshold exemption

limit ofRs.10 lakhs during F.Y. 2014-15. However, in view of the finding at

Para 8 above that the taxable value of services provided: by the appellant

during F.Y. 2014-15was below the threshold exemption limit ofRs.10 lakhs,

the appellant are eligible for the said exemption during F.Y. 2015-16. The

taxable value during FY. 2015-16, after applying abatement @ 60% in

respect of the Original Works Contract Service amounting to Rs.11,33, 749/1

comes to Rs.4,53,500/-. The taxable value 1n respect of the

repairing/renovation work amounting to Rs.87,757/-, after applying

abatement @ 30%, comes to Rs.61,430/-. Accordingly, the total taxable value

of the appellant from providing taxable services during F.Y. 2015-16 is

amounting to Rs.5,14,930/-, which is below the threshold exemption limit of

Rs. 10 lakhs as per Notification No.33/2012-ST dated 20.06.2012.

Consequently, the appellant are not liable to pay service tax on the income

received by them from providing taxable services during FY. 2015-16. In
''

- i,j) ~-,•:..' •.t_ ~D~- < ··.i"t__ :\
6e -'·# A±'8 $d, ·9.• sj, p8

"o • »" '
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¢' • ,+
view thereof, I am of the considered view that the adjudicating authority

has erred in confirming the demand of service tax arnounting to Rs. 77,240/
for FY. 2015-16.

10. In view of the above, I set aside the impugned order and allow the
appeal filed by the appellant.

The appeal filed by the appellant stands disposed of in above terms .

Appellant

.......e>
_..
e
w

.· 27axe,3..
Akhilesh Kumar )

Commissioner (Appeals)
Date: 03.03.2023Attr-

(N.Suryanarayanan. Iyer)
Assistant Commissioner (In situ),
CGST Appeals, Ahmedabad.

BY RPAD I SPEED POST
To

Mis. Pankti D Amin,
11, Niyojan Nagar,
Opposite Manekbaug Hall,
Ambawadi, Ahmedabad

0

0

The Assistant Commissioner,
Division- VII, CGST,
Commissionerate : Ahmedabad South.

Respondent
i

Copy to:
1. The Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Principal Commissioner, CGST, Ahmedabad South.
3. The Assistant Commissioner (HQ System), CGST, Ahmedabad South.

(for uploading the OIA)
4.Guard File.

5. P.A. File.
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